The story of Eden also illustrates the way a parable can reinforce beliefs about political and social power. As this particular story would have it, woman was created as an adjunct and companion to man. Perhaps this story originated in part simply as an attempt to explain the existence of two sexes in the human species. But in offering an explanation based upon an implicit theory of male priority, the parable became more than just a story; it became an instrument of the system of ideas that it implicitly affirms. Similarly, the myth of mental illness' acts not purely as a descriptive or scientific system of ideas, but as a justification for the subordinate social status of women. 4 Psy-1972 ), vacated, 94 S. Ct. 713 (1974 LAW. 400 (1973) [hereinafter cited as Roth, et al.] . Recent litigation has dealt with the implications of the constitutional guarantees of privacy and freedom of expression for involuntary institutional situations. E.g., Kaimowitz v. Mich. Dep't of Mental Health, Civ. No. 73-19434-AW (Wayne County, Mich., Cir. Ct., July 10, 1973 ), 5 Clearinghouse Rev. 302-03 (September 1973 . The emerging "right to treatment" has also attracted the attention of a number of courts, e.g., Wyatt v. Stickney, 344 F. Supp. 373, 344 F. Supp. 387 (M.D. Ala. 1972) , as well as commentators, e.g., 3. The expression "myth of mental illness" is a shorthand reference to the fact that, apart from the relatively rare cases of organic impairment, there is no convincing evidence that behaviors labeled as "symptoms of mental illness" are in fact medical problems. Absent any genuinely scientific or objective definition, the term "mental illness" comes to be applied in ways which have socio-political implications. For a comprehensive criticism of the theory of mental illness on scientific.methodological grounds, see T. SzAsz, THE MYTH OF MENTAL ILLNESS 1-110 (1961) (1970) [hereinafter cited as MANUFACTURE OF MADNESS], develops a socio-historical perspective on the myth. Dr. Thomas Scheff presents his own formulation of the inadequacies of current psychological theories of mental illness and develops a sociological reformulation in T. ScIEFF, BEING MENTALLY ILL 55-101 (1966) [hereinafter cited as ScHEFF] . A number of criticisms are summarized in A. RoGow, THE PSYCHIATmUsTs 21-30 (1970) [hereinafter cited as RoGow].
4. See notes 18-22 infra and accompanying text. Our society has to a great extent treated women as consigned by their anatomy to a restricted range of social roles. See generally Sail'er Inn, Inc. v. Kirby, 5 Cal. 3d 1, 485 P.2d 529, 95 Cal. Rptr. 329 (1971) ; G. MYRDAL, AN AMERICAN DILEMMA, Appendix V (1944); Hacker, Women as a Minority Group, 30 SocIAL FORCES 60 (1951) [hereinafter cited as Hacker]; Seidenberg, The Submissive Majority, 55 CORNELL L. REv. 262 (1970) .
The belief that women are inferior to men substantially predates the founding of this country, and was brought here with the common law. A. ADLER, UNDERSTANDING chiatry, of course, has no monopoly on the belief in a rigidly defined female role; it appears, rather, to derive this belief from its historical and social context. It serves to justify the retention and application of that belief by society and the law. 5 Nor are women the only persons against whom the accusation of mental illness is applied in discriminatory fashion. A broader consideration of the process of diagnosis and commitment would reveal that the dynamics of power and status operate in general ways against all persons accused of mental illness. In particular such discrimination could be productively studied according to such additional factors as race, 0 age, 7 and economic class.'
But because discrimination against women appears to be one of the most widespread yet least recognized varieties, it is especially critical that attorneys who become involved in representing female clients at commitment and release proceedings be watchful to detect and challenge abuses whenever they arise. Accordingly, a final focus of this article is an effort to inform attorneys and judges of the ways in which it may be possible to penetrate a seemingly incontrovertible medical diagnosis to reveal the underlying basis in norm and prejudice. The article concludes by offering a series of interim proposals that defense attorneys and courts may use to decrease the impact of sex-based discrimination until more thoroughgoing and permanent reform can be effected. HuMAN NATURE 129-30 (W. Wolfe transl. 1927) SOCIAL SCIENCES 439 (1937) . The idea apparently retains a good deal of vitality in American society, as well as in the legislative and judicial mind. KANowrrz, supra at 41-55. For a discussion of legislative characterizations of the proper status of women, see id. at 171.
This Article is not intended to affirm psychiatric definitions of the male role, which, while accorded superior social status, is also limited as presently defined.
5. Instead of challenging this belief, psychiatry has served to give it the aura of scientific truth. "The writings and teachings of psychiatry have helped to provide a rationale for keeping women in a subservient position." S. HALLECK, THE PoLrIcs or THERAPY 125 (1972) Research reveals that women are often diagnosed as mentally healthy or mentally ill on the basis of a different standard from that used for men.' This standard is more restrictive in the range of behavior considered normal and has the effect of confirming and reinforcing the subordinate social status of women. 10 One recurring source of this differential standard is the psychiatric belief that woman's anatomy dictates her destiny."
Freud, for example, believed that women unconsciously saw themselves as mutilated males, 9. Of course, one cannot speak of "psychiatric standards" or "psychiatric theory" as though these were unitary and agreed upon concepts. There are, however, a number of concepts which to some extent unify and underlie the literature of psychiatry and clinical psychology. Imola, California, November 27, 1973 [hereinafter cited as Linn Interview]. The consensus apparently was that physiological differences somehow create psychological differences which psychiatrists must consider in dealing with patients, although this was stated simply as an assumption without empirical support.
longing for -the missing penis,' 2 who invented weaving and plaiting in an effort to duplicate the pubic hair which conceals their inferior genitalia. 13 He also believed that woman's social and psychological needs were fulfilled by bearing and rearing children.'" Carl Jung believed that woman's role was similarly limited and that a woman who took up "a masculine calling, studying, and working in a man's way. . . is doing something not wholly in agreement with, if not directly injurious to her feminine nature."' 5 Even Alfred Adler, a strong advocate of equality of the sexes, espoused a "sensible' form of the traditional male-female "division of labor," in which "woman has taken over a certain part of the world's work [which might otherwise occupy a man, too], in return for which man is in the position to use his powers to greater effect."'( ' While these ideas are not necessarily believed by every clinician, and some contemporary therapists undoubtedly strive to eliminate bias from their contacts with clients, the influence of such beliefs on the psychiatric profession remains great. Indeed, observers have written that American clinical psychology and psychiatry mean, essentially, "endless commentary on and refinement of Freudian theory."' 17
Part of the explanation of psychiatry's ready acceptance of such theories may lie in the extent to which the psychological sciences have traditionally viewed the individual in isolation, divorced from his or her social context. 8 women have existed has not adequately been taken into account, it has been common to see women's social behavior as the manifestation of a rigidly limited potentiality, rather than as a consequence of limited social opportunity. Masochism, for example, with its self-abasing symbolic behavior, was considered a feminine quality, resulting from female physiology." 9 Similarly, a -tendency appeared in much of clinical theory to presume that a woman must be a wife and mother, and cannot usefully or naturally be anything else. 20 If she fulfills these roles and is still dissatisfied, she may be perceived as maladjusted or mentally ill. If she does not conform to these social expectations, or if she insists upon doing something else in addition, her mental equihbrium may be called into question. 21 If she is sexually active or insists on working despite her husband's objection, psychiatric authority may be called upon to intervene in support of the man's position. 2 Even ostensibly sex-neutral theories can be distorted by the per- [Vol. 62:789 ing a serious mistake "under the guise of presumed equality of treatment for all. '' 24 Thus, even an apparently neutral theory or technique, such as behaviorism, may be interpreted and employed in a discriminatory manner when the clinician is steeped in professional or cultural values that incorporate a belief in a limited female role.
Evidence also exists that clinical beliefs reflecting a sex-based bias are held by male and female practitioners alike. A recent study based on a questionnaire answered by 79 clinicians, 46 male and 33 female, indicated no significant differences among male and female clinicians with respect to attitudes about normal female behavior. 25 The clinicians were asked to list traits felt to be characteristic of healthy males, healthy females, and healthy adults, sex unspecified. What was judged healthy for adults, sex unspecified, was similar to what was judged healthy for adult males, and correlated with previous studies of desirable social qualities as perceived by nonprofessional subjects. Healthy women, by contrast, were seen as more submissive, less independent, less adventurous, more easily influenced, less aggressive, less competitive, more excitable in minor crises, more easily hurt, more emotional, more vain, and less objective.
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The medical and scientific basis for such stereotypes is sparse, and studies which would support them appear to be methodologically suspect. One study, for example, conducted by Erik Erikson, compared the behavior of children in their early teensY. The children were invited to create a scene from a movie using blocks, figures, furniture, and other props. Observing that many of the girls built enclosures depicting domestic scenes while many of the boys built towers or ruins, Erikson concluded that girls are preoccupied "by nature" with family tranquility while boys are concerned with rising to the heights of success and crashing down to ruin. 28 For Erikson, this experiment supplied evidence of an "innate" difference in the psychology of males and females, even though by their early teens most children have been substantially influenced by parents, school, and the popular media with respect to the "right" role for their sex. 29 If we compare the psychic states of boys and girls and seemingly find evidence in support of this classification, we do not deal with natural phenomena, but are describing the expressions of individuals who have been directed into a very specific channel, whose style of life and behavior pattern have lug that observed behavior, regardless of its social and historical context is a manifestation of biological necessity, characterizes much of the psychiatric and psychological literature about women. Other studies consist largely of intuitive "insights" supported by "years of intensive clinical experience," but fail to meet the rigorous methodological standards one might expect from scientific researcha
There is considerable evidence that sex-based discrimination in the psychiatric treatment of women is more than a theoretical possibility. Indications are that such discrimination appears in all three phases of incarceration for mental illness: admission, treatment, and release.
Since civil commitment statutes are almost invariably drafted in nonspecific language, 31 their application becomes a function of clinical rather than legislative judgment. The absence of a clear statutory framework permits excessive reliance on psychiatric judgment and allows psychiatric stereotypes of women to predominate in the commitment process. One result, according -to mounting evidence, is that women are treated differently from men, and in many respects more harshly. Although the evidence describing 'the manner in which men and women are treated at the hands of psychiatric clinicians is still incomplete, a preliminary assessment of the available information indicates that significant differences exist. 3 2 Institutionalized women are subjected to different treatment programs from those imposed been narrowed down by specific conceptions of power. ....
There is no justification for the differentiation of "manly" and "womanly" character traits. 30. For a discussion of the failure of psychiatric methodology with specific regard to women see B. FRmIBAN, THE FEMINInE MYSTIQUE 126-35 (1963) ; Weisstein, supra note 10, at 233, 237; Weissten, Woman as Nigger, PSYCHOLOGY TODAY, Oct. 1969, at 58. For a general discussion of the problem of methodology in psychiatry see MYTH OF MENTAL ILLNESS, eupra note 3, at 1-8; Rooow, supra note 3, at 23-24; Roth, et al., supra note 2, at 402-07; Vickers, Science and the Appreciative System, 21 HuMA, RELATIONS 99 (1968) .
31. Thus, one can be committed for having "a psychiatric disorder which substantially impairs mental health," Aiuz. REv. STATS. § 36-501(7) (Supp. 1973) ; for being "a danger to others, or to himself, or gravely disabled" as a result of mental disorder, CAL. WELF. & INsT'NS CODE § 5150 (West Supp. 1974) ; for "mental disease to such an extent that a person so afflicted requires care and treatment," N.J.S.A. 30:4-23 (Supp. 1973-74) Dr. David Abrahams, psychiatrist and Director of the Psychiatric Program at Herrick Memorial Hospital in Berkeley, has observed that "It's harder for men to get into the hospital, and it's easier for men to get out. '35 When the person accused of mental illness is a woman, sex-related factors frequently play a part in the initial decision to detain.
The decision is made by a staff physician or psychiatrist in many jurisdictions. 3 0 These personnel are virtually always men, 37 and, regardless of sex, are likely to hold professional views and personal opinions that discriminate against women. 38 This sex difference between the male physician and the female patient-inmate affects the decision to admit in ways that go beyond the perception of sex role stereotypes in diagnosis. For example, women who by tradition and training are weaker, more submissive, and anxious to please, are particularly vul- nated. 9 Furthermore, a hospital administrator has observed that male psychiatrists identify more easily with males, and may therefore tend to accept the perceptions of the husband, father, or policeman seeking a woman's commitment, and either ignore or be less sensitive to the woman's version of the facts. 40 Male admitting clinicians may also tend to admit women more readily than men because of their personal feelings of "sympathy" and "protectiveness" toward women. 1 Particular groups of women are far more vulnerable to commitment -than their male counterparts. Disobedient or runaway adolescent females are more likely to be institutionalized for their behavior than similar adolescent males.
42
Adolescent boys who run away are more likely to be viewed as misguided, or as merely "sowing wild oats," than as sick.
43
Sexually active adolescent females are more likely to be institutionalized than sexually active males. Such behavior on the part of females is less socially acceptable and, if pregnancy results, impossible to conceal. 44 Sexually active adult women are also . The distinction between voluntary and involuntary admission often disappears altogether after the patient-inmate requests release. In many jurisdictions, even though a person has been admitted under a voluntary provision, a request for release may be denied for a specified period of time during which proceedings may be instituted for involuntary commitment. E.g., CoNN. GEN. STATS. ANN. § 17-187 (Supp. 1973 ) (voluntary patient may be held 10 days after request to leave while superintendent files petition for continued commitment).
One psychiatrist has suggested that so-called voluntary admissions often result from the institution indicating to the patient that, "If you don't go to the hospital by signing this piece of paper, then we'll get you in by having someone else sign another piece of paper. Oakland, California, January 25, 1974 ("Admitting personnel may feel that psychotic women are more likely to be sexually exploited, and are more rehabilitable than men"); Linn Interview, supra note 11 ("Male clinicians prefer to work with women and are more protective toward women"); Abrahams Interview, supra note 11 ("Admitting physicians indulge in rescue fantasies concerning women patients; women have more easily met dependency needs").
42 Women involved in custody suits are another target for institutionalization. A renowned forensic psychiatrist has observed that when the sanity of a parent is at issue in a custody suit, it is almost always the mother's sanity that is questioned. 4 6 This may be explained by the fact that in most jurisdictions, the mother is usually awarded custody of young children unless there is proof of her unfitness. 4 Fathers or grandparents seeking custody may seek to create proof of the mother's unfitness by hospitalizing her for mental illness. As was observed earlier, male admitting clinicians tend to be more responsive to the perceptions of husbands and fathers seeking a woman's commitment, and even in jurisdictions that require the approval of an admitting officer, the recommendation of the head of the household is often ward" daughters and, Sheridan said, "the local authority to whom the parents turned did not have a department to deal with unmarried mothers." ... Miss Baker was 23 when committed to the hospital in 1921; Miss Kitson was 22 when committed in 1928. New York Post, May 27, 1972, cited in CHESLEi, supra note 9, at 162.
A state hospital administrator noted that every girl in the hospital's adolescent ward had a "record" of promiscuity. Linn Interview, supra note 11.
45. For example, a Bay Area attorney described the case of a young woman who lived with a man despite the strong disapproval of her mother. The mother invited her daughter to lunch, then planted drugs in her purse and caused her to be arrested. The woman was brought to the state mental hospital and charges were dropped. When her male friend came to the hospital to visit her and protest what he considered to be her kidnaping, the psychiatrist decided the friend was an unsettling influence who should be prohibited from visiting her again. The staff psychiatrist handling the case privately admitted to the attorney that the manner of the woman's incarceration was "shady and regrettable;" nevertheless, he felt she should not be permitted to come under the influence of either the mother or her male friend. Conservatorship proceedings were instituted so that the hospital could retain control of the woman's life. The woman was released almost immediately after her attorney informed the hospital that she was being held illegally. Interview with David Cobin, attorney at law, in Berkeley, California, March 12, 1974. 46 47. An investigator reports that mothers are awarded custody in 90 per cent of the cases. Drinan, The Rights of Children in Modern American Family Law, 2 J. FAMILY L. 101, 102 (1962) . This is due largely to the generally accepted principle that children of "tender ages" should remain with their mother if she is fit. 262, 265 (1968-69) . But see Podell, supra note 46, at 54-56, for a discussion of the recent trend toward giving equal preference to both parents. Although granting virtually automatic custody to the mother is itself a form of sex-based discrimination, incarcerating the mother to deprive her of custody is hardly the appropriate remedy.
undisputed. 4 A woman thus committed who subsequently seeks custody of her children may find it difficult to overcome the handicap of her "history of mental illness." 40 Another group of women who become subject to institutionalization because of factors related to sex are single mothers, especially single mothers receiving financial assistance from the state. These women are completely dependent financially, and because of 'their dependence various governmental agencies demonstrate considerable interest in the manner in which they live. 50 Often this surveillance takes the guise of concern "for the welfare of the child." Single mothers whose mode of life arouses the suspicion of their caseworkers often find themselves subject to requests that they submit to psychiatric counseling as a condition of receiving further welfare support.6 1 In extreme cases, the offending woman may be committed and her child placed in a foster home. 52 Finally, persons in an inferior economic position are particularly vulnerable to institutionalization. In American society, fewer women than men work, and even fewer hold positions of respect and authority, or are the sole support of their families. 53 The impact of economic 48 . See notes 55-56 infra and accompanying text. 49. A case related by a San Francisco attorney exemplifies this process. The mother of a young woman wanted to obtain custody of the woman's two children. She arranged for her daughter's hospitalization, according to a sister who retained legal counsel on behalf of the daughter, by beating the daughter severely, taking her to a mental hospital, and describing the injuries as self-inflicted. The hospital authorities believed the mother, and the young woman was diagnosed as "gravely disabled" and slated for conservatorship. Although she was released soon after her counsel asserted her legal rights, she still has not been able to regain custody of her children. L. 3, 7 (1957) ("It behooves us to be constantly on our guard lest, out of zeal to better people's lot, we impose upon them patterns of behavior in matters which, under our scheme of things, government ought not to meddle").
51. Abrahams Interview, supra note 11. An unmarried welfare mother reported that she did not get along with her social worker. When the social worker threatened to terminate the woman's welfare payments, she expressed alarm, since loss of welfare posed the threat of starvation and homelessness for herself and her two children. The social worker responded, "If you can't control yourself better you are obviously incapable of taking care of yourself and you certainly are unfit to take care of the children. You know what I mean." Interview with A.J., in Albany, California, March 1, 1974 . 52. See id. 53. In 1971 ,000 more men than women were employed, and they earned, on the average, $62 more per week than did women. SOCIAL & ECONOMIC STATISTICS ADMIN., BUREAu OF THE CENSUS, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRAcr OF THE UNITED STATES, 219, 220, 227, 228, 233, 234, 245 (1973) . Several hospital status on admissions is, therefore, considered as a sex-related factor.
Financial independence affects admissions in many ways. For example, society has less opportunity and less motivation to interfere with a man supporting himself and, possibly, his family. In consequence, admitting physicians are less likely to institutionalize a man than a woman who evidences an identical set of symptoms which, although not incapacitating, nevertheless would be considered to call for treatment.
Furthermore, when family conflict is a factor in the commitment decision, disagreements tend to be resolved in favor of the person in the superior economic status position. 54 In a family where the husband pays the bills, his wishes are likely to be given great weight. Of course, a family member's recommendation is not always followed automatically; the psychiatrist and the judge theoretically exercise an independent judgment. 55 Unfortunately, however, their independence is often more apparent than real, and the recommendation of the head of the household may therefore be dispositive. 5 "
B. Treatment
Institutional treatment of women often involves conditioning in and enforcing of sexual stereotypes. 57 Even clinicians who agree that administrators agreed that men are less likely to be admitted to mental institutions because they are more likely to be employed. This was explained in two ways: (1) "Work is therapeutic," Abrahams Interview, supra note 11; Linn Interview, supra note 11, and (2) "Hospitalization of the male wage earner is a greater disruption to the family," Interview with R.P. 57. A classic study of the use of psychiatry to bring about the "adjustment" of the woman to her historical position is the case of Zelda Fitzgerald, wife of the novelist F. Scott Fitzgerald. Although she was a gifted author in her own right, her husband discouraged her writing, using her material instead as the basis for some of his own work. As a result Zelda took up ballot and danced professionally on several occasions. Scott believed that Zelda's dancing led her to sexual coldness toward him and neglect of her domestic duties and their child, and was responsible for his alcoholism. Shortly thereafter, Zelda was incarcerated in a mental institution for over three years, [Vol. 62:789 rigid sex role distinctions are only the product of culture often state that since social adjustment is the goal of therapy, treatment should be aimed at encouraging patient-inmates to adopt "appropriate" social roles. 8 Conditioning may take the form of encouraging or requiring women to wear skirts and nylons, or of providing instruction in fashion and the use of cosmetics. 59 Female inmates at Haverford State Hospital are required to earn tokens to pay for their meals, bed, and use of the day room. To earn tokens, women must change their underwear, make the beds in the men's wards, perform housekeeping chores, or wear a girdle. 60 her artistic ambitions characterized by the doctors as "self-deceptions" responsible for the couple's marital problems. She was not permitted to leave the institution until she passed several tests of her ability to adjust to her life with Scott and her children. N. MILFoRD PsYCHIAT. 263 (1963) . In the Modlin study, Dr. Herbert C. Modlin treated five "paranoid" women by "managing" them into submissive "feminine" roles. The women "fancied" that men were persecuting them. Dr. Modlin advised his colleagues to disregard their patients' "distorted perceptions" and substitute their own "acknowledged authority." The study concludes that "[tihe disappearance of delusions coincided with . . . our helping her to reassert her feminine social role." Id. at 267.
58. "If coping with or maintaining homeostasis in our society" is mental health, "then it is different for men and women." Abrahams Interview, supra note 11. Similar views were expressed by other administrators. Daw Interview, supra note 53; Mandel Interview, supra note 37. "As long as the adoption of culturally prescribed masculine or feminine sex-role behaviors receives systematic social reinforcement, there is reason to expect psychological adjustment to vary with appropriate attainment of masculine or feminine sex-role identity." Heilbrun, Sex-Role, Instrumental-Expressive Behavior, and Psychopathology in Females, 73 J. ABN. PSYCHOL. 131, 131 (1968) . But at least one highly respected clinician believes that "modifying the individual to suit the environment should be frowned upon" by psychiatrists, because the "individual is above society. Many institutions require women patient-inmates to perform domestic labor in the institution, and occasionally, in -the doctors' homes."' If the women refuse to work, they can be punished with drugs, shock, and longer incarceration. If they accept and perform well, the staff may be reluctant to let them go. But not all role conditioning takes such mild forms. At times, "therapy" designed to force women into the conventional mold for their sex can be cruelly and openly coercive. For example, an informant reported that his mother, who had suffered a nervous breakdown, finally "got so bad she forgot how to cook." After receiving a few electroshock treatments, however, "she remembered like magic." 0 3
Similarly, women patients who persist in demonstrating anger or aggressiveness are considered to be so deviant that isolation, confinement in strait jackets, or even shock therapy is prescribed. 4 Submissiveness and obedience are also demanded of male patient-inmates, of course. But it appears that women, unlike men, are singled out and punished for mildly aggressive behavior which would be tolerated in men, simply because they depart from the clinician's expectations for "normal" women.
94701).
At Napa State Hospital in California, the Christmas gift suggestion list approved by the hospital reveals another form of role indoctrination. The men's list is composed entirely of practical items such as socks and shirts. The women's list, in contrast, is much longer and is composed almost entirely of make-up, cologne, hair spray, and similar items. Christmas Gift Suggestion List, Napa State Hospital (on file with the Center for the Study of Legal Authority DISEASEs 624, 627 (1969) . While this "experiment" was, it is hoped, somewhat unusual, it serves to illustrate the extremes to which the dynamics of sex-based stereotyping may go when the victim is in the powerless position of a mental patient.
65. Abrahams Interview, supra note 11.
While repression of sexual feelings and behavior is typical in mental institutions for men and women, it is particularly strict for women. 66 Women are more likely than men to be initially referred -to mental institutions for "sexually acting out; 617 and men who seek to satisfy their sexual impulses while in the institution are more likely than women to be regarded as engaging in normal behavior. A law student who worked as an intern with the Mental Health Information Service in New York describes the case of a woman in a New York institution who was given shock treatment for "sexually acting out." At a hearing on her competence to deny consent to further shock, the physician who authorized the treatment wrote to 'the court that "since the patient's behavior in the ward was so inappropriate and bizarre .that she was allowing herself to be used sexually by the male patients, the administration of Electro-Convulsive treatment was a matter of emergency." Apparently, the doctor did not consider the men who responded to the woman to be acting inappropriately; -they received no punishment, or "corrective therapy," at all."" Another young woman, committed by her parents, also had a diagnosis of "sexually acting out." The physicians had noted on her records, "if not hospitalized might get pregnant or get VD." Upon admission she was confined to the locked ward 'for two weeks. 9 In another incident, hospital administrators discovered a couple engaged in sexual intercourse on the ward. The female was a 15-year-old woman diagnosed as schizophrenic. The man was a much older patient-inmate who had been admitted as a "danger to society." As a result of the incident, the man was released from the hospital "to remove him from the situation," while the woman was sent to seclusion.
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Although displays of aggressive sexual behavior by female inmates are often severely punished, women patients have been the victims of sexual abuse by male institutional personnel. In addition to such abuses, incarcerated women may be made to suffer forced maternity. A recent study documents a threefold increase in the rate of pregnancy and delivery among psychiatrically incarcerated women in Michigan state mental institutions from 1936 to 1964. Nevertheless, a majority of the responding institutions refused to prescribe contraceptives or perform abortions. 74 One administrator reported that if a female inmate desired to have an abortion, a panel of physicians would probably have to determine whether or not the patient was capable of deciding that she did not want to give birth. IT they judged her incapable of making such a decision, she would be forced to carry the baby -to term. 75 This reasoning, of course, overlooks the rather obvious point that an incarcerated woman who wanted an abortion might be making a very sensible decision, both practically and psychologically.
Sex-based differences are also manifested in more frequent resort to the most drastic type of treatment, psychosurgery.
76 A successful psychosurgical procedure destroys the brain's capacity to respond emotionally, and impairs the functions of insight, creativity, judgment, and, occasionally, control of bodily functions. 7 Approximately three times questioned her minutely regarding her sexual experience and then remarked "with a leer" that he would like to work with her on improving it. Interview with Samantha D., in Berkeley, California, December 11, 1972. 72. CHESLER, supra note 9, at 37. 73. New York Times, March 24, 1969, § 1, at 37, col. 5, cited in Rooow, supra note 3, at 183.
74. CHEsLne, supra note 9, at 37-38. 75. Abrahams Interview, supra note 11. Other hospital administrators concurred. Daw Interview, supra note 53; Epstein Interview, supra note 11. In California, if the woman has a conservator, the conservator decides whether she may have an abortion. If she has no conservator, and doctors think she is unable to make a rational choice, conservatorship proceedings will be instituted and a conservator appointed. Linn Interview, supra note 11.
76. While a number of variations on the original lobotomy have been developed, "lobotomy" remains in use as a generic term for a variety of psychosurgical procedures performed under different names. The term is so used herein. The essential feature these operations have in common is the destruction of healthy brain tissue for the purpose of altering behavior. Regarding lobotomy, see generally Breggin, The Return of Lobotomy and Psychosurgery, 118 CONG. RPc. 5567 (1972) as many women as men have received psychosurgery. 78 One psychiatrist observed that after a lobotomy "women do the dishes better, are better housewives and comply with the sexual demands of their husbands . . . . It takes away their aggressiveness. ' '7 9 At least one psychosurgeon operated on women whose only "symptoms" were hostility to the husband, participation in community affairs, perception of the world as "fearsome and threatening," "inappropriate thinking," and inability to have children. This surgeon measured the success of his operations by the subject's return to "normal" activities, including taking care of her house and children. 0 The implications of such operations are apparent: women can be effectively domesticated, reduced to the status of useful, submissive, and cooperative objects.
C. Release
The sex-based discrimination present in diagnosis, admissions, and treatment often persists throughout the patient's period of detention, coloring the psychiatrists' perceptions of "cure" and affecting their decisions about release. A study of 206 white female patients classified them with respect to six factors: "treatability," family status, age, length of stay, education, and type of skill (i.e., professional, skilled, domestic worker, artistic skills only, poor worker, never employed). 81 The researchers found that age, medical diagnosis, and treatment had no significant effect on the release rate. 8 2 Factors that did improve a female inmate's chance for obtaining a discharge were a limited education, possession of domestic skills only, having a spouse or immediate family, and length of stay. 88 In short, married or family women, with little or no education, and possessing only household skills, were considered more appropriate subjects for discharge than their better educated and professional counterparts.
A recent study noted that female inmates diagnosed as schizophrenic were adjudged to have improved -their condition if they [Vol. 62:789 adopted a "feminine pattern" of low ego-strength coupled with high anxiety, as opposed to a "masculine pattern" of high ego strength and low anxiety. 84 Women were found to be more likely to be released if they appeared weak-willed and anxious, as such behavior conformed to the clinicians' notion of an acceptable female person. Such factors as the male physician's "rescue fantasies," "sympathy," and "protectiveness" for the female inmate all affect the possibility of release as well. Psychiatric supervisors have observed that many male clinicans prefer to work with women, are more protective toward women, and in some instances may be reluctant to see them leave the institution before they are "fully cured." 8 ' 5 Such attitudes, stemming from the male clinician's internalized belief about the role of man as woman's protector, may have the effect of prolonging the woman's institutionalization and making her release more difficult to achieve.
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THE "MENTAL ILLNESS" MODEL: AN INADEQUATE BAsIs FOR SEX-BASED DISCRIMINATION
In our mental health institutions we have created what is essentially a government; and it is a government not of laws, but of men, and occasionally of women. But the primary problem is not the sex of those who govern, or their race, economic status, or cultural background, though each of these characteristics may be important. Rather, it is that in labelling complicated human behavior patterns as manifestations of mental illness, and in authorizing the incarceration of individuals on the basis of "medical" diagnosis rather than an explicitly normative standard, we have created a form of authority which is in principle personal rather than legal.
8 6 This system has proved virtually impervious to external supervision, because only qualified experts are deemed capable of knowing when it is functioning properly. The 85. See note 42 supra. Psychiatrists also consider the situation into which the inmate will be released. A male patient is more likely to have financial resources, and therefore a greater opportunity to achieve existence independent of the institution. Abrahams Interview, supra note 11; supra note 53.
86. A South Dakota Board of Mental Illness, finding that the definition of "mental illness" in the state statute conveys no meaning and contains no standard by which the board could act, stated that "it is inappropriate to have a vague and indefinite definition and therefore to leave the enforcement of mental illness [laws] up to the differing ideologies, passions, and prejudices of the individual judges, prosecutors, or psychiatrists." In re Martin, 7 Clearinghouse Rev. 689, 690 (S.D. Bd. of Mental Illness, Pennington County, January, 1974).
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occasional requirement of a finding of "dangerousness '' 7 or "grave disability,"" 8 the use of some courtroom formalities and an occasional trial by jury, combine to add the appearance of a social perspective; but the ultimate standard remains nominally medical, its application a function not of community judgment but of faith in the "professional expertise" of state-certified physicians. 8s
All of this might be defensible as a delegation of authority by the community if the conceptual cornerstones of the theory on which these practices are premised held up under examination. But the theory that certain forms of illness-mental diseases-afflict persons in ways which undermine the faculties of reason and make the person incapable of exercising independent judgment has come under sharp attack. Those who challenge "the myth of mental illness" do not, of course, deny the existence of functional disabilities with no apparent organic origin. 9° Their point is that -there is no persuasive evidence that eccentric, bizarre, or dysfunctional behavior is the product of a "mental disease" in the sense that organic disease is the product of tumorous growth, viral infection, or the like. 91 Moreover, the inher- 89. The test in California, for example, is whether a person "as a result of mental disorder is a danger to others, or to himself, or gravely disabled . . . ." CAL. CODE § 5150 (West Supp. 1974) . Thus dangerousness and grave disability are grounds for commitment in California only in conjunction with a finding that these factors are the result of a "mental disorder." i 90. Such difficulties have been characterized as problems in living or coping (from the individual perspective), or perhaps as breakdowns in communication. For the development of several alternative conceptual models, see MYTH OF MENTAL ILL-NESS, supra note 3, at 115-308. For the presentation of a sociological theory, see ScHEFF, supra note 3.
WELF. & INsT'NS
91. The example of schizophrenia will serve to illustrate our larger point about the vagueness and inadequacy of psychiatric labels. In 1967, 49.2 per cent of the resident patients in public hospitals were diagnosed as suffering from one of the schizophrenic reactions. G. Koons, Projected Age-Diagnostic Composition of the Resident Patient Population in State and County Mental Hospitals-1973, in To speak of a search for the causes of schizophrenia-be they genetic, environmental, biological, or some combination thereof-is to presuppose that there is indeed some concrete phenomenon or event to be explained. A theory to explain schizophre- [Vol. 62:789 ent vagueness of many of psychiatry's diagnostic terms makes it easy for the clinician to conceal, even from himself, political and cultural preferences in the guise of neutral and detached judgments about objectively verifiable disease. To continue an example that has been mentioned earlier, "sexual acting out" is found in a number of women, particularly those diagnosed as schizophrenic. But "sexual acting out" may mean merely a woman's desire to have normal sexual relations with a man. 2 That this behavior is noticed at all, and called a "symptom," is a reflection of the cultural values of the clinician rather than the discovery of some objectively existing disease-state.
Other diagnostic terms that have not been entirely translated into pseudo-medical terminology betray this subjective orientation more nia might begin, for example, with the hypothesis that schizophrenia is caused by a combination of genetic and environmental factors. A medical analogy would be, "These feelings of nausea, fever, and so on are caused by a viral infection." But in the latter case, the events involved-nausea, vomiting, and so on-are objectively apparent, and viral infection is offered as an explanation for these phenomena. This theory may be tested by attempting to find the virus which is allegedly causing the disturbance. The former case, however, has a very different logical and scientific status. "Schizophrenia" is itself a theory, not a fact; but the term is employed as if it were a fact, or a reference to a clear set of facts requiring scientific explanation. In other words, beginning with the observation of behaviors which puzzle the observer, a theory is devised, and the name schizophrenia is given to the puzzling phenomenon. But since the puzzling behavior is itself intangible, each person applying the label has substantial freedom to use it with regard to whatever behavior puzzles him or her. Such theorizing and labeling is a highly personal process. Professor Chambers concludes:
No universally accepted chemical criteria exist for the diagnosis of "schizophrenia"; so far as I have ever been able to perceive, the label of "schizophrenia" is applied to persons whose views of themselves or external facts differ from the views of others and who often behave in a manner frightening to others but consistent with their "distorted" view of reality. Chambers, supra, at 1131 n.102.
Dr. Theodore Sarbin, professor and Chairman of the Board of Studies in Psychology at the University of California at Santa Cruz, recently wrote: "For many years we have believed that there is a disease called schizophrenia. This belief is false. Schizophrenia, once a useful metaphor, is a myth." Sarbin, supra note 18, at 18. As Dr. Sarbin points out, using a definition taken from a widely used diagnostic manual:
Schizophrenia "may" do this and it "sometimes" leads to that. It produces "characteristic" disturbances (unspecified) and "inappropriate" emotional responses (also unspecified). It is therefore not surprising that psychiatrists have notoriously high rates of disagreement in their diagnoses of this illness.
Id.
This vagueness in the diagnostic terms of psychiatry is not due to a lack of research; there have been at least five thousand papers reporting on schizophrenia in the five decades since 1920. ScREnF, supra note 3, at 7. Yet the results of this massive research output have been negligible. D. JACKSON, THE ETIOLOGY OF ScmzoPnRMA 3-4 (1960) , cited in ScHEFF, supra, at 8. Not only have systematic studies failed to produce significant findings with respect to causation, but a number of theorists have expressed the belief that "the problem itself has not been formulated correctly." ScHEFF, supra, at 9.
92. Linn Interview, supra note 11. See notes 67-71 supra and accompanying [Vol. 62:789 clearly. 96. The attorney representing a person accused of schizophrenia, for example, should consider some alternative formulations of "the problem" in probing for the details of a diagnosis calling for the involuntary mental institutionalization of a client. The British psychiatrist R.D. Laing, in discussing the difficulty of arriving at an objective definition of schizophrenia, has concluded: "[slchizophrenia is a label affixed by some people to others in situations where an interpersonal disjunction of a particular kind is occurring. This is the nearest one can get at the moment to something like an 'objective' statement, so called." R. LAING, THE POLITICS OF EXPERIENCE 43 (1967). Dr. Laing discusses an alternative approach, which may be of use in defending a client accused of suffering from schizophrenia. Id. at 72-73.
Another psychiatrist, Dr. David Cooper, offers a tentative definition of schizophrenia as a particular kind of "micro-social crisis situation." D. CooPER, PSYCHIATRY AND ANTI-PsYcHIATRY 2 (1967).
A personal disjunction, or a micro-social crisis situation, of the type under discussion means essentially a disagreement among parties as to what is really happening among them in the situation in question. In such a situation the label "schizophrenic" serves to invalidate the perceptions and preferences of one of the disputing parties. In an action for the involuntary institutionalization of a woman, for example, lawyers should try to discover what is really happening. Has the woman been badly neglecting the children, or is there a husband or some other relative involved who wants to use the commitment process as a means to obtaining control over the woman and her children? Has the client's behavior been "bizarre" or "dangerous," or has it simply been a natural human response to pressures exerted by the husband and existing in the marriage? Is a young woman "acting out," or is she attempting to exercise freedom of choice in the question of domicile or sexual relations? These are the kinds of conflict situations which may be concealed by the pseudo-scientific terminology of a psychiatric diagnosis. The foregoing review of 'the available evidence suggests the existence of a widespread and pervasive pattern of sex-based discrimination in civil commitment, -treatment, and release. Comprehensive research into the institutionalization of women in all types of mental health facilities is vitally needed. Until such research is completed, ultimate legal remedies remain speculative. If research reveals that sex-based discrimination is, as it appears, an inherent or integral part of the civil commitment process, or if psychiatric standards indeed are so open-ended that clinicians' personal bias cannot be excluded, then the entire system is subject to attack on constitutional grounds. [Vol. 62:789 Although distinctions based on sex historically were not considered violations of the equal protection clause, 0 0 they have recently been reviewed under a "reasonableness" test, 10 1 and it is possible that sex may be held to be a suspect classification requiring strict judicial scrutiny.
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Characterization by sex is qualitatively similar to other characterizations, like those based on race and ancestry, previously considered suspect by the courts. 0 It is urged that sex be so considered.
But even if courts refuse to recognize that sex is a suspect basis for classification, there is an independent basis for the application of strict scrutiny to mental health law, since fundamental rights are at stake. Liberty has long been recognized as a fundamental interest. 1 " When women are subjected to civil commitment on the basis of sexually discriminatory standards, a fundamental right is abridged and the state must demonstrate a compelling interest in order for such practices to meet constitutional requirements. 0 5
Other fundamental rights appear to be involved as well. Women deprived of liberty are also deprived of the right to be the kind of person they might choose to be. The right to develop one's own mind and personality in ways of one's own choosing has been upheld in a variety of contexts, often under the aegis of privacy. 10 6
The privacy cases are peculiarly analogous to the position of women vis a vis commitment laws because they consider the extent to which government at any level can impose identity on a class of people by limiting the scope of permissible behavior or self-expression. Women are denied precisely these rights under many commitment laws and practices; their personalities are circumscribed and limited by pseudomedical definitions of female health which require them to adhere to their "anatomical destiny" on penalty of being found insane.'1 7 A fundamental right, whether privacy or individual liberty, cannot be abridge without a showing of a compelling state interest, 08 and certainly not on the basis of an assumption unsupported by convincing evidence. 10 9 By incorporating prevailing, but unsupported, psychiatric attitudes about women into civil commitment, states have adopted a theory of the female role and elevated it to the status of law. Such attitudes form an insufficient basis for a finding of compelling state interest. To the extent, therefore, that sex-based discrimination is found to be a, significant part of the civil commitment system, civil commitment practices should be declared unconstitutional under the fourteenth amendment.
Until a thoroughgoing overhaul of the mental commitment proc-ess is carried out, 110 strict scrutiny of each individual case involving the commitment, treatment, and release of women is necessary. Attorneys and judges involved in such cases should view the situation with a specific understanding of the tremendous inherent possibilities of sex-based discrimination. In doing so, attorneys will find it helpful to bear in mind the major questions suggested by this article: (1969) . The suggestion for an expanded system of voluntary services is premised on the assumption that such experimental "human services networks" conceive of the problems involved as nonmedical problems, or problems in living, and of services to be provided as purely voluntary.
(2) Does the testimony of the opposing psychiatrist give evidence of his or her personal bias against women or reliance on discriminatory theories? Does he or she believe, for example, that women should be less aggressive, are weaker, are better suited to domestic activities, or are more unstable than men because of inherent hormonal factors? Knowledgeable attorneys, aided by expert witnesses, can explore these and other areas as possible sources of invidious treatment. And, while elimination of sex-based discrimination in psychiatry is the work of at least a generation, in the meantime an active legal defense based upon an awareness of these perspectives should be available to every woman accused of mental illness.
